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FOR THE JUNIORS. 



Problem. — Marshalling. — We submit the following problem for our Juniors. 
We shall be glad to receive brief and pointed answers, addressed to either of the 
associate editors. Some of these answers we hope to be able to publish, along with 
our own solution, in a future number: 

A has a mortgage for $10,000 on Blackacre (worth $12,000) and on Whiteacre 
(worth $6,000); B has a subsequent mortgage on Blackacre for $5,000; and C a 
subsequent mortgage on Whiteacre for $5,000. All these mortgages are duly re- 
corded. Later D attaches both tracts for a debt of $1,000. 

In a chancery suit to which all are parties, a commissioner is directed to report 
the priorities and a scheme for distribution. What result? 



Editors Law Register: 

It is suggested as a question for your Juniors, who are supposed to bring fresh 
thought and late authority to such consideration, whether a conveyance in the 
terms stated below be a reliable device for barring dower in West Virginia, the 
statute law there on the subject being identical with ours. 

It came up on an examination of title involving payment of some four hundred 
thousand dollars, and we are somewhat criticised for our opinion against it, at 
least as to widows of cestuis que trust deceased before sale. 

As an old friend of ours recently remarked, "Dower is a powerful sticky thing 
in Virginia ;" and Judge Lucas, in HinMe v. HinHe (W. Va.), 11 8. E. liep. 993, 
seems to carry that idea across the State line. 

Our professional curriculum does not deal with the subject of Powers so fully 
as our brothers of Yale and Harvard. We think the power in question, when 
exercised, would not override the dower estate previously consummate, on the 
idea of Jones v. Hughes, 27 Gratt. 560, and Medley v. Medley, Id. 565, in Virginia, 
and NickeU v. Tomlinson, 24 W. Va. 148, in West Virginia. Whether such a trust 
as this, aptly expressed, uncter the rulings of the English Chancery and after the 
fashion of the English conveyancers, can, in West Virginia, operate so to qualify 
the husband's seisin as to prevent dower, leaving in him the substantial fee and 
full dominion, is, as Lord Coke might say, "considerable." 

Staunton, Va. Ranson & Bauson. 

httsband's sep abate estate. 

Grant of the land in fee, to trustee, in trust and confidence to manage and hold 
the same for the benefit of C, Q., and T., in the proportion of one-third each, 
with full power to the trustees to lease, sell, mortgage, develop or dispose of, in 
any manner, as fully as if they were the sole beneficial owners of the same, and 
without any obligation on the purchasers to see to the application of the purchase 
money, the whole or any parts of said land or estate, and to make any contracts 
relating to such management and disposition and to convey the same to any pur- 
chaser or grantee fully, without any of the cestuis que trust, or any person to claim 
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under them, or their wives uniting in the execution of any contracts or convey- 
ances (and with full power to mortgage, &c.) And in further trust that all the 
net proceeds derived from the said property, whether from sales, &c. — after pay- 
ment of expenses, and after paying to each of the eesluis que trust, their heirs or 
assigns, his proportion of certain moneys advanced and to be advanced for pur- 
chase money, development or other purposes, shall be distributed one-half to the 
grantor, and the other half in equal proportions among said cestuis que trust, their 
heirs or assigns. 

Further understood that it shall be the duty of the trustees to submit themselves 
at all times to the order and direction of the majority in interest of the cestuis que 
trust, their heirs and assigns, duly communicated to them in writing; but this ob- 
ligation to be inoperative as to purchasers or other persons dealing with the 
trustees, and the execution of any deed or contract relating to the estate shall be, 
in favor of the grantee, conclusive evidence of the authority of said trustees to 
make the same. 



Implied Warranty of Quality on a Sale or Provisions. — See this sub- 
ject fully discussed in monographic note, 75 Am. Dec. 165-175, to Hunter v. State, 
11 Head (Tenn. ) 760. The general rule is that where a chattel is ascertained and 
open to inspection by the buyer, there is no implied warranty of its quality. But 
in the case of, dealers in provisions, sold for immediate consumption there is an im- 
plied warranty that they are wholesome ; so that if they prove unsound and unfit 
for food, the seller is liable, though ignorant of their condition, and though he 
gave no express warranty. This doctrine is said to rest in England on certain 
ancient statutes, but it has been held in a number of American cases as part of the 
common law. But it is strictly confined to sales by common dealers (butchers, vic- 
tuallers, etc.) for immediate domestic use. Thus, in Howard v. Emerson, 110 Mass. 
320 (14 Am. Rep. 608), it is decided that on the sale of a live cow by a farmer to 
retail butchers there is no implied warranty that she is fit for food, though he 
knows that she was to be immediately killed and cut up into beef for domestic use. 
And the same doctrine is held in Oiroux v. Stedman, 140 Mass. 439 (1 Am. St. K. 
472), where farmers, who were not dealers in provisions, killed hogs and sold them, 
knowing that the purchasers intended them for domestic use. And it is well set- 
tled that on the sale of animals by one dealer to another, or of provisions, in the 
course of a commercial transaction, there is no implied warranty. See Burnby v. 
Bolletl, 16 M. & W. 644; Howard v. Emerson, supra. But see Hoover v. Peters, 18 
Mich. 51; Sinclair v. Hathaway, 57 Mich. 60 (158 Am. Rep. 327); Van Bricklin 
v. Fonda, 12 Johns, 468 (7 Am. Dec. 339), which seem to extend the doctrine of 
implied warranty on the sale of provisions beyond the rule above laid down. 

On a sale of food for domestic animals, it may well be doubted whether there is 
any implied warranty of quality. Thus, in Lukens v. Freiund, 27 Kans. 664 (41 
Am. Bep. 429), a farmer bought of a miller a sack of bran for his cows. Before 
the, bran was sold, two copper clasps had accidentally fallen into it, without neg- 
ligence on the miller's part, and one of the cows swallowed them, and was killed 
thereby. The bran was a part of a quantity on hand, and was open to inspection. 
It was held that the law imposed no implied warranty on the miller; and it was 
said that the rule of implied warranty on a sale of provisions was founded on the 
preservation of human life and health, and the court refused to extend it to a case 



